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1. INTRODUC~TION 

I .  In t h i s  Order,  we find that the  recent actions taken by six carriers in the Philippines to 
disrupt the US.-international networks of AT&T Corp. (“AT&T”) and WorldCom, Inc. (“WorldCom”) 
on the US.-Philippines route, for the purpose of forcing AT&T and WorldCorn t o  agree to higher 
tcrmination rates, constitute anticompetitive “whipsawing” and a violation of the Commission’s 
International Ssttlements Policy (“ISP”). These actions harm U.S. consumers and competttion and 

~~~ 

The Cornmiss~on has precedent iii protecting L S .  consumers and competition From anticompetitive 
behavior or “~lupsawing.”  The temi “whipsawing,” as we describe further below in paras. I O -  17, has been used to 
refer io a broad rangr of anticompetitive behaviors by foreign carriers possessing market power, In which the foreign 
films exploit that market power in negotiating settlement rates with competitive U.S. tclecomunications carriers. I f  

to  a I ’  S. rival that  is willing to pay the higher rate. Srr. e . g ~ ,  In  rhe Mailer oJAT&TTnrp. Proposed Exrension oJ’ 
I r ’ ~ v i i n i i n g  Role Agreemew /or. Swuchrd Voice Swwcr, wiih A,ge,iiino. Order, 1 I FCC Rcd 18.014 (1996) 
( ,~Jrgc~i i i i~u Ordw)  (“Tlic Commission hill not allow foreign monopolists lo undemune U.S. lax, in,jure V.S. carriers 
01 disadvantage I~1.S. consumers.”), / i i  / l ie  iLfu~urre,i. uJSpriiir Co,,imiiniciition, Conrpunj. L P.. Reqlie,yi.foi- 
Modi/ii.iliioii of the lnici~iiaiionui .Setiienieni.s Polic)’ to Cliuuge the Arco i~n i i ng  Rate /n?. SLvitchpd Voice Seivice wllli 
Me.ri<u. klemo~~andum. Oplnion aiid Order. I3 FCC Red 24>998 (1998) (Me.ucrj Order) a t  25,000-01. para. 6 (“The 
Bureau l las srrictly cnfkrced l t ie  Crinimission’s rcgulations againsr whipsdwing.”). Scc nlso Cable & Wireless 
I’ L C ’ .  166 F.?d 1224 .  1226 (D.C Cir. 1999) (“The FCC has long sought to protect U.S. carriers and U.S. 
conwrrlers from [he n~onopoly power u ielded by foreizn telephone companies in the iniernat~onal 
t l l l e c o i i i i i i u i i i c a t i ~ ~ n ~  market.”) 

1 

il L .S  carrier docs not pay tllc dbwr-cost settlement rate for terminarrng i ts iniernational traffic, il will lose business 
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require a n  cupeditiiius Federal Communications Commission (“FCC” o r  “Commission”) consideration of 
the petitions o f A T & I  and WorldCom seeking protection and remedies to address the hlockage o f  
circuils and abuse o lmarkr t  power on the U.S.-Philippines route.’ In response to the Philippine carriers’ 
rctalialion agains[ IUS. carrierh. \ \ e  enforce the restric1ion.s of thc ISP and direct U.S. carriers to take 
specific remedial action as provided for under the ISP. m,hile not establishing a specific termination rate 
for 1I.S. carriers on the routc. We  grant the petitions of  AT&T and WorldCom and order all U S .  carriers 
with Commission authorizations permitting the provision o f  facilities-based international switched voice 
services on the U S  -Philippines route to suspend immediatcly all payments for terninat ion services to 
the Philippines L.ong Distance Telephone Company (“PLUI”), the dominant carrter in the Philippines,’ 
Smart Communicarions. Inc. (“Smart”) and Subic Telecom. both affiliates of PLDT, Globe Telecom, Inc. 
(“Globe”), Hayan Telecommunications Company (“RayanTel”), and Digital Telecommunications 
Philippincs, Inc. (“Digitel”) (collectively referred to a5 “Philippine carriers”). T h e  suspension shall 
remain in effecL pending full restoration of AT&T’s and WorldCom’s circuits and services, and in 
accordance with the determinations following i n  t h i h  Order.  

11. BACKGROUND 

2 .  7 h e  1I.S:Philippines route. which generated approximately 1 .7  billion minutes of traffic 
in  2001, is the fourth largest U.S.-international route in t e r n s  of U.S.-outbound minutes. This volume of 
traffic places the Philippines route immediately helinv thc U S - M e x i c o ,  U.S.-Canada. and U.S.-United 
Kingdom routes and above the US.-India route.’ From 1997 lo 2001, the volume of US.-b i l led  calls on 
the U.S.-Philippines route has grown each year by approxiniarely thirty-three percent.’ According to 
Commission data. the U.S. billed revenue per minulc. I e ,  the weighted average of U.S. carrier prices for 
all calls to the Philippines. [ell from $0.96  pcr minutc in 1997 ro $0.31 per minute in 2001 .6 Although 
there has been a decline in consumer calling prices and ternination rates on the route, the large increase 
in the number of minutes of traffic on the I1.S.-Philippines rwtr means thal U.S. carriers, overall,  have 
made larger net payments during the time framc 1007-2001 to Philippine carriers.’ Commission data 
shows a $O.hS decline in  calling rates from 1997 to 2001 and a 50.25 decline in termination rates.  The  

See AT&T Ewirrgmcy P t . l i l l ~ J I I f ~ ~  Srti lenii.t ic~ S lop  Piiwneiii Order ann’ Requesrfor Immediate Interim 
Relle/, IH Docker No. 01-38 (tiled Fehruary 7, 2007) (A7iB7’Pei ir ior i) .  Petit ion ofWorIdCom lnc.,for Prevenlion o/ 
“Whipsawing ” o i i  /he 1 ’ s  -Phiirppiiirs Roure. IB Dockct N o  07-38 ( f i led Febtualy 7, 2003) ( WorldCom felllion). 

Sec The “Lisr o f  Foicign Telccommunicntions C:ain~ici\ tliat +\re Presumed lo Possess Market Power in 
1 

Foreign Trlecommunications Markets.” is availahlc on ihr Corninisston’s wehsik at !YML\ Icc coo\ ih. 

Ser FCC Seclioii 43.61 International Teleconiniiinicaiions Dan 2001 

Sei. FCC, Section 33.61 International Telecomiuiiications Data 1997, 19Y8, 1999, 2000, and 2001 

St2c FCC. Section 43.61 International Telecommunications Data 1997 and 2001 

Specifically. Commission data shows thai. i i i  1997, li S. carriers made a net payment for ternination 

4 

/> 

senicer of apploxirnatrly % I 6 5  million to Philippine canleis and made a p a p e n t  o f %  I Y O  million in 2001 
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I , ' .S. carriers with the largest shares of US.-billed traffic on the U.S.-Philippines route arc Al'&l', 
L'iorldCom. S11rint. and l'1~D'I''s U S .  subsidiary'  With respect t o  information about the Philippine 
markei. according to the National Telecommunications Commission. Republic of the Philippines, the 
Philippine national regulator, five of the six Philippine c m i e r s .  excluding Subic Telecom, suhject to the 
petitions collectively possess approximately eighty-five percent o f  the main telephone lines in the 
Philippines as o f D e c e m h e r  3 I ,  2001." T h e  dominant carrier in the Philippines is PLDT."' 

3 AT&T states that its previously negotiated rates for termination services for US.- 
outbound international traffic to the Philippines have been SO.0X per minute for termination on fixed 
n e h o r k s  and S0.12 per minute Cor termination on mobile networks." AT&Tnotes  that the rale 
negotiated for termination of traffic from PLDT into the United States is asymmetric and  much lower 
than $0.08 per  minute."  Since this last agreement, the  Philippine carriers have all demanded an 
increased rate of  $0.12 per minute for termination on  their fixed networks in the Philippines by February 
1, 2003 and. similarly, they have all demanded a n  increased rate of 50.16 per minute for termination on 
mobile networks in the Philippines from all international carriers; including AT&T." ILikewtse, in its 

S w  FCC. Section 43.6 I International Teleconmunications Data 2001. Based upon Commission data for i 

2001. AT&T accounted for approximately 31.2%. WorldCom accounted for 23.2%. Sprinl accounted for 22.6%. and 
PLDT US  accounted for 10% oTII.S.-billed trarfic on the U.S.-Philippines route. 

Scc "Gromth in Wireline Telephone Service (1996-2001 )," and "Telephone Distribution per Operator (as of 
December 3 I ,  2001 )" available at ~\b>+.i!Ic.gc~ndI. According to the ITU, main telephone lines are defined as fixed 
ielephone l ines connecting a customer'\ cquipment io the Public Switched Network and which have a dedicated port 
on a ielephone exchange. See lnrernirlionol Tr.lcLoinnrunicatior1 Union. World Telecommunicatron Development 
R e p w  (2002) at A-87. In addition, according 10 Tclcgiwgmpliy, five of the six carriers, excluding Subic l'elecom, 
po,scss 93.1% of the market share as international carriers in the Philippines. This figure includes one carrier nor 
suhjcct to the pelitions, lslacom. Sec Tdegfogr.apti) 2003' Glohol Traffic Sluristics and Cummentun;, 
TL'le(;Cogi.[rph,i. In i .  (October 2001) a1 26. 

ti 

See Thz "l.~st ot'Foreign Telecommunication, tha t  Are Presumed to Posses Market Power in Foreign I / /  

Telecommunications Market." IS available on the C o k s s i o n ' s  website a t  a w u . l i c . g ~ j h .  Also, according to an 
er por/f letter tilrd by PLDT. PLDT pOSsKSses approxtmately 50.6% of the wireline services market and 67% of the 
land lines in the Philippines. PLDT's mobile affiliate, Smarr, possesses 45% of the wireless market in the 
Philippines. See €,I Pirrre Lener from PLDT 1 0  Jackie Ruff, lnternatioiial Bureau (filed March 3, 2003). PLDT also 
has a 45% owershtp interest i n  ihe Philippine carrier Pi l t r l  ihai provides both wreline and wireless services, but 
PLD7 maintains that i t  does iiot control Piltel. 

A , ~ ~ T ~ w w ~  at 3 

A7&7't'r/rrio~i at 3. Pursuant to the flexibility offered carriers under the Commission' ISR policy, 
explained furthel below. U S .  cari iers may choose io agree to  asymmetric ra tes for U.S.-outbound and U.S -inbound 
traffic on a U S  -1nremational route. Canners take into consideration factors such as the volume of traffic outbound 
iersus inhound to  determine the commercial value o f  such arrangements. 

I I  

11 

i t  
A ~ X ~ ' P ~ ~ I I I I ~ I I  a1 4. See Globe Telecom. Iiic.. SFC Fomi 6-K filing (January 29; 2003) at 18 
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14 pelition. Uor ldCom states that P I J X  and othei. Philippine carriers dcmanded the same rate increases. 
According to , U " 7 '  and WorldConi. the Philippine camers  provided no cost justification for the 
demanded rate increases." O n  January  3. 2003. AT&T received a letter from PLDT stating that i t  

would discontinue receiving A I ' K l ' . s  trall'ic it AT&T did not agree to the ratc increase.Ib WorldCom 
reccivcd similar letters beginning Ianuary  9, 2003.  

4 .  In an effon to prcvent inetwork disruptions, the International Bureau ("Bureau") sent  a 
writtcn request on January 30. 2003 LO the head of the Philippines National Telccommunications 
Commission. seeking thc regulator's assistance in resolving the matter and notifying the regulator of the 
Commission 's  intent to protcct 1I.S cunsumcrs and competition from abuses of  market power by foreign 
carric'rs in the event of retaliation. 
government of  the Philippines. seeking 10 ensure that telecommunications circuits would not be disrupted 
on the \J.S.-Philippines route. On J anuay  3 I .  2003. the National Telecommunications Commission, 
issued il Memorandum Order to author ixd can ie r s  in the Philippmes mandating that they not disrupt 
circuits o r  srrvice with [J.S. carrier5 in  order to promote public service and the national welfare in the 
Pli i l ippines. '~ O n  February 7, 2003. tlic Narionai Telccommunications Commission issued an  additional 
Memorandum Order to Philippinc carriers i n  which i t  issued "a warning that the Commission shall exact 
observancc of  your responsibilities a \  ;I public service provider, to include that of keeping open your 
communication circuits to proniotc PUBLIC' SERVICE AND NATIONAL WELFARE and maintain [a] 
level playing Field in  the conduct 01 vour operations" (einphasi.c in /lie original)." 

1 -  Concurrently. the U.S. Department o f  State contacted the 

5 .  On February I .  2003. hoth PL.UT and Globe began blocking their circuits -11th AT&I. 
Shortly thereafter. BayanTel. Digitel. Sman. and Subic Telecom also began blocking a substantial 
number of their circuits with A T B T  "' Lkspite WorldCom's efforts to negotiate an offer of a counter- 
proposal. P L D I  began blockins WorldC om's  circuits on February I ,  2003 in retaliation for Wor ldCom's  

.Pet IVoi~ldCoiii Pc~rrioii 31 ? d i i d  , \ i i d in i en~ \  I-?. 

See .4T&TPe/ir~ni  a t  3.4. Miii.l~l( or11 / 'c l i i ion at 3 

See Aliachment A lo Declaration ol~Llar l .  Miller. AT&TPrlrrion 

Lemer from Donald Abelson. ( 'hicl. lni~rii~tioiial Bureau. to the Honorable A m  Jane BorJe, 

I 1  

15 

16 

I ?  

Commissioner. National Trlecommiinicnit~)ii~ ('ommission ( J a n u a r y  30. 2003). On February 1 1 ,  2003, the Chief of 
the ln~ernatioiial Ijureau. FCC. ~ n f i ~ r n i c d  C'i1ilin1i\,inner Bor~je oirhr filing ol"wh1psaw" petitions at rhe 
Commission 

.Sei, hleinoranduni Order, R~piihlic u t  ilic Philippines. Deparlnien~ o l  Transportation and Communicalions, I' 

National Tclecommunications Coiiimiirion i l anua ry  3 I, 2003) 

I  '> Sei, Mrmorandunl Older. Kepuhlic o i  (he  Philippines. Ilepartmeni of 'I~raiisportailon and C:urnmunications, 
T\aliimal ~I'CIcconiiiiunication ( -o i imi iwoi i~  (February 7. 2003): PLDI' Cummenis. AitachmenL 12 ai 2 .  

!i, 
.I 7 /'t'i,oiioii ar 5 .  
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relusal to agree to the dcrnandcd rate incrcase.” Although WorldCom had received similar demands fur 
rate increases trom nine carriers with which i t  corresponds i n  the Philippines. only PLDT. Smart, and 
Glohe discontinued or degraded service with WorldCom.” On February 28,2003. WorldCom informed 
the C’ommission that i t  had reached an “interim agrrcmrnt” with PLDT and Smart in order to return to 
negotiations and restore circuit.\ WorldConi has also indicatcd that Globc has  restored circuits pending 
further negotiations between the carriers for a similar interim agreement.” WorldCom has maintained its 
pcrition at the C’ornrnission and ‘-continues to support a strong Cornmission response to prevent 
whipsawing” so long as U.S. carrier circuits are blocked or degraded.” 

6.  ATbiT is currently attempting to refile its 1I.S.-Philippine traffic through alternative 
routes; however. Al’&I states that call quality and completion are suffering’j Refile OT re-origination 
involves sending traffic on a U.S.-international route through a third foreign point to the ultimate 
destination. taking advantage of the third foreign point’s termination agreement with the ultimate 
destination forzign point. 

7 .  A T & I ’  and WorldCom filed petitions on February 7, 2003 requesting that the 
Commission take action to protect 1IS:international carricrs from “whipsawing” behavior occurring on 
the US.-Philippines route. Specifically, AT&I‘ requests immediate enforcement o f  the prohibition on 
“whipsawing” under the Commission’s International Scttlenients Policy to prevent six foreign carriers in 
thc Philippines (PLDT. Globe, BayanTel. Digitel, Smart, and Subic Telecom) from continuing to block 
A’lXT’s US.-Philippines traffic i n  order to force AT&T to agree to a unilateral increase in existing rates 
for termination services in  the Philippines. 

8 .  Both A~T&T and WorldCom have reported in their petitions to the Commission that 
Philippine carriers blocked their US.-outbound circuils to the Philippines; although, WorldCom’s 
circuits have since been restored pending further ncgotiations with the Philippine carriers. ’‘ AT&T 
petitions the Ctrmmisswn to issue an order directing a l l  I1.S. carriers to stop all payments to the 

Woi.ldCom Pci r i io i~  at 2 

WurlilConi Pciiiioii at 1-2 

I1 

,, Eh Parrc letter froin Scon Shefferrnan, Associate Counsel, WorldCom io .. 

Marlcne Dortch, Secretary, FCC (fi led February 21. 2003) 

Sce E.r p I / e  Lerter from Scon Sheffennan, Associate Counsel, WorldCom, to Marlene Dortch, Secreiary, ~~ ’1 

FCC (filrd March  5 .  2003). 

Src I r  j ~ i r i c )  Letter from Scott Shefferrnan. ,4ssocia1e Counsel, WorldCom, to Marlene Dortch, Secretary, -4  

F ( ~ C  (tiled March  4. 2003). 

?i 
.ATd;T Pa i r iu i i  at 5-6. A l ~ & T  srates that  its answer seizure rario (“ASR‘) that measures call completion has 

dropped firom about 35-40’16 to under 5% since early February 2003. A T&T Rep/” a i  3. 

I,> SrY A I I Pei r l lo~ l .  w ~ , ~ ~ l d ( h n l  tJ‘,lirlon. 

5 
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Philippine c a i ~ i e r s  for termination services pending full restoration of its circuits. WorldCom similarly 
requests that the Commission immediately order all U.S. carriers to suspend payments to PLDT, until  
PLDT has lu l ly restored all U S  carrier circuits and is accepting all facilities-based traffic from other 
L 1 . S  camers  terminating on PLDT’s network in the Philippines. 

0 .  On February I O ,  2003, the Bureau placed thc A I & T  and WorldCom petitions on public 
notice. providing an opportunity for those interested in the matter to submit to the Commission any 
information that they considered useful.” On February 2 I ,  2003, the Bureau received one comment and 
three oppositions to the petitions.’fi T h e  oppositions from two o f t h e  Philippine carriers, PLDT and 
Globe,  argue. among other things, that AT&T and WorldCom are not victims o f  “ ~ h i p s a w i n g . ” ’ ~  In 
addition, PLDT generally argues that: ( 1 )  the proposed rates at issue are still below the Commission’s 
relevant benchmark settlement rate of  $0.19 per minute for  the US.-Phil ippines route and are 
“presumptively just  and reasonable” under the Commission’s policies; (2) the Philippine market is 
competitive as demonstrated by the Commission’s approval of  International Simple Resale (“ISR”) on 
the C1.S -Philippines route; (3) P L D T  has not offered its U.S. affiliate any “special concessions;” (4) the 
Comniission should defer to the Philippine national regulator’s February 7, 2003 Memorandum Order 
that PLDT interprets to condone its actions; and ( 5 )  the petitioners will not  suffer imeparable h a m ;  
therefore, their request for interim relief should be denied. Globe also argues that the events occumng 
on the L1.S.-Philippines route are justified by AT&T’s nonpayment for termination services due on 
February 4, 2003 and that Globe must block off-net traffic to PLDT out  of necessity to prevent losses it 
wi l l  bear.’” Digitel further argues that AT&T has engaged in business practices that amount to the 

Public Notice, DA 03-390 (February IO.  2003). This Notice was not required under the rules. See In lhe 
?7 

rl4orter O/AT&T ( ‘ o r p ,  MCI Telecommurncn~tonr Corp . Sprint, LDDS WorlriCom. PetitlonJor Waiver.ofrhe 
lnrern~rtionol Seitlemeno Po/rc)- tu Changc the Accuunring Rn lc ju r  Swirched Voice Service wirh Peru. Order on 
Review, 14 FCC Rcd 83 18 (1999) (Pcrrt Oirier) at 8328.29, paras. 24-26 (In rejecting the challenge from the foreign 
carriei 111 Peru that the Bureau did not request public comment on modification requests that the Bureau found to 
demonsrraic “whipsawing” on the pan of the foreign carrier, the Commission specifically concluded that the 
Bureau’s enforcement of  its existing ISP against U S .  carriers represented ‘‘an act of domestic regulation.” although 
undoubtedly there would be an indirect effect on the lorelgn carrier. Therefore. the C o m s s i o n  found that the 
Bureau “had no obligation to serve the modification requests on any foreign carrier or to seek comment from them . . 

[and the Ciimrmssion satlsfied] whatever process rights a fore~gn correspondent. . . may have by providing notice 
of [he ISP [and any amendments the C o m s s i o n  makes in its rulemakings].”). The Bureau subsequently extended 
the initial comment deadline in Public Notice. DA 03-468 (February 20, 2003). 

S w  Cumwienl\ /?/Dlgicpl / , i rn i iu / ,  IB Docket 03-38 (filed February 2 I ,  2003) (Digicel Cornmentr). See I h  

Oppo~ittoi i  I)/ Ciohe Teleconr, ID Docket No.  03-38 (filed February 21, 2003) (Globe Opposition); Philippine Long 
DistiiniP Tdephonr C ~ W I ~ R H )  ‘5 Consoli~lored Oppositioii IO ,AT& T on11 1VorldCom Petitrons, 1B Docket No. 03-38 
(filrd February 21. 2003) (PLDTOppoxitioii): Coinmeni.! o/Digrial T~,lecornmunicarioilr Phi1.v.. inc.. 1B Docket 03- 
28 (filed February 21. 2003) (Digire/ (brnmenls).  

? ,i See PLLIT #ppo.virion 

,SPP Glohe OppuJitlu!t. Moreover, both P L D l  and Globe argue that thcre is no evidence ofcollusjve 
j ” 
hcllnvinr. and thr agreeinents madc among Philippinc carriers for the proposed rates reflect “merely the insnument 
h) which competltl\’e carriers operating in different segnierits of  thr market (international, local exchange and nlobile 
rsspecii\cly) ayrrt. 10 tci’niinale tlicir traffic to rheir various neiworks”. Ser PLDTOppo.iiriorr a t  6, note 13;  Globe 

6 
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I 1  r e \ e i se  "whipswing"  o t  Philippine ca r r i e r s .~  
cnrrirrb at'? sufltriny from the worldwide downturn in the trlecommunications market and the 
devaluation of  Ihc Philippine currency. the peso. against the U.S. dollar.'' On February 27. 2003, the 
Commission rcixived six replies f rom I1.S. and Philippine camiem3' 

111. DISC:LlSSlON 

In addition, Digitel states that i t ,  and the other Philippine 

A. Finding of "Whipsawing" 

10. We find, as further discussed belor\. that AT&T and WorldCom present cases of 
"whipsawing" 2nd a violation of the Commission 's  ISP. The Commission's ISP IS  the framework within 
which I1.S. carriers negotiate with foreip carriers for the provision of 1J.S.-international services.14 The 

Ol~po,~i~mr i  a1 5 

Specifically. Diyitel argues that AT&T requesred .I Iowcr settlement rare from Digitel and when Digitel did J I  

i ioi agree to lowel i t a  rate. AT&T diverted its intcrnational traffic to other carriers in the Philippines multiple rimes 
Moreover. Dipitel argues that i t  is not "hlocking" circuits of A T K l  , bui i f  simply sent ATKI a notice that i t  ivould 
terminate service:; with AT&T six months from the receipt ol'rhc notice. See Digirel Commenrs. However, AT&T 
states iha t  its senice with Digitel has been degraded and i ts  i ra l ' l ic  completion rates are still below pre-February 1, 

Sei,, i 'g. ,  I l ig i ie l  Commerirs at 8. PLDT starc\ IhAi i i s  foreign debt costs have almost tripled because of the i 2  

debaluation ofthr Philippine peso from an exchangc o i 2 0  pesos io the U.S. dollar to 54 pesos to the U.S. dollar. E.r 
por/e Letter from PI.Dr (filed February 27. 2003). 

Set, Repiiv ('ovinienrs oJABS-CBh; Tdecorri Noi i i i  .Ir,ic,-ico. /rIc (filed February 27. 2003) (ABS-CBiV 1 1  

Repi!): .4T&?'Rcp/? io Oppo,virion~ IO Emergen<), Poii,o,i I o ,  .Seiilc,vieuls Slop Pnynrrnl Order nnd Requeirfoi 
lnrmerliole I n i w i r o  ReIie/(filed February 27, 2003) ( A T &  1 I<eply).  Pwcriron Pupcr o/Bnyan Telecommunicnlions 
Inc' (filed February 26. 2003) (Baj~anTeI Reply): Glohc T i ~ I ~ ~ ~ ~ o n i .  Iric. Reply Coninr~nrs (filed February 21, 2003) 
(Glohr Rep/).).  R~,p!i. Comnienr,y o/ Verizo,~ (filed Fehrliar! 27. 2003) I l~i~iizou Reply); Reply o/ M'orlilCom (filed 
February 27. 2001) ( WorldCom Reply). 

The Commission's ISP dates back. as thc Iliiilornl Srttlcincnt\ Policy, to the 1930's. See, e .g . .  Muckuy 
R~idio our1 T d i y n p h  Ch..2 FCC 592 (Telegraph Conimitlce 19301. " / / ' d  ciih nom Mackny Radio I>. FCC, 91 F.2d 
6 4  I (1) C.  Cir~ 1938). The Commission fomalizcd thc ISI '  in10 11s n i l cs  in the 1980's. See Implen~enmlion and 
Scope of r h t ,  Oirifi9rni Scr l l~~menrs Policj, for Por~nllcl /r i1?1 ,iniio,inl Ci,,,i,riunrcnriiJrrs Roures. Reporr and Order. CC 
Docket No.  85-204. 51 Fed. Reg. 4736 (Feb. 7. 1986): ~ r i o ~ ~ ~ / i u I  iii pal-! on recon,  Order on Reconsideration, 2 FCC 
Rcd I I IS  (1987): Further Reconsideralion, 3 FCC Rcd 1614 (1988) See47 C.F.R. 5 5  43.51(e),  63.14, 64.1001 
The ISP coillains i k e e  requirements along Kith a general iu le  and applicable filing requirements meant to deter 
antlcompetitib.r h , a m  apa'nst US. carriers. The rhrec elemenis o l  ihc ISP [hat  serve as conditions on U.S. carriers 
eriteriiic into agreemrnls with foreign carriers are: ( I )  rlll 11 S.  carrier5 niust be offered the same cffective accounting 
rate with ihe same effeciive date for the rate ("noiidiscrimiiiaiio~"). (21 U.S. carriers are entitled to a proportionatc 
iliare iifI;.S.-iiibnund, or return. traffic hased upon rheir proportion of 1I.S -outbound traffic ("proportlonate 
rcturn..i. a n d  (31 thr accounting rare is dividcd evrnly 50-50 hetv.,eeii U S .  and loreign carriers lor IJ.S. inbound and 
outbouiid rraffic ("symmetrical settlemenl rates") Sriz 47 C.F.R. $43.5 I(e). In addirion, the Commission requires 
L S  carrier5 to ~i ' smply  with "h;o Special C'oncessioiis" rule, prohihiring 1i.S carners from agreeing to exclusive 
ari~angcmcnli uil l i  dominant foreign carricrc. in Section 6?.14(a)-(b) on ro i l to  puverned by rhe ISP. Sei, 47 C.F.R. p 

1 
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[SI’ prohibits “whipsawing” against I1.S. carriers. As the Cimmssion has previously stated. the ISP (or 
i t \  prcdecessor policy the “uniform settlements policy”) has evolved through Commission decisions. 
policy statements. and practice and has the objective olensuring that “U.S. entities are treated fairly and 
that American constimers receive the benefits that result Irom the provision o f  international services on a 
competitive basis.”” T h e  practice of %hipsawing’‘ has arisen because the U.S. telecommunications 
industry has  become much more competitive in the past twenty years, while the industry remains 
substantially lesh competitive i n  much o f  thc rest o f t h e  world. ‘(I Although “whipsawing” is not limited 
to a specific fom- of market power abusc,“ foreign carriers with market power, or a group of carriers 
acting in concert, may exploit this competitive differential while negotiating settlement rates. 3R U S  
carriers that resist making such “whipsaw” concessions to foreign carriers usually face threats of 
retaliation. some overt, such a s  the blocking of circuits, and others more subtle, such as refusals to 
negotiate.” T h e  Commission has fhund that “whipsawing” is contrary to the public interest, as it forces 
l1.S. carriers LO recover unnecessarily high payments imposed by foreign carriers from U.S. ratepayers 

63 14(a)-(h). In addition, on routes governed by thc ISP. U.S. carriers must publicly file their rates and agreements 
in ordrr to ensure compliance with the requirements of ihe ISP. See 47 C.F.R. $ 9  43.51, 64 1001. For further 
history on the ISP and the development of the Conmussion’s policies, see Jn /he Molter o/lnternolronul Selrlemenrr 
P o l r c ~  Re/orin, l i i /ernoironal Seirlrmenrs R a t a ,  IB Docket Nos. 96.261, 02-324, Notice of Proposed Rulemaking, 
17 FCC Rcd 19,934 (2002) ( N P R M )  Even when ISK is pemuned on a route, the ISP’s general prohibltion against 
“shipsawing,” and other anticompetitive harm such as “one-way bypass,” and the requirements of “No Special 
Concession” rule continue io apply Sce ISP Re/ornr 0i.do.. 14 FCC Rcd 1963 at 79086-87, para. 62. 

35 See 117 rhr Malrei. o/ Implemenlnlion and Scopr offhe l~ i iernaf ional  Selllemenrs Policy for Parallel 
lnteniorronol Communrcalronr Kouier. CC Docket No. 85-204. Order on Reconsideration, 2 FCC Rcd 1 I 18, para 
2 

Cuhlr9 Wri-elesc P.1.C.. 166 F.3d 1224, 1227 (D.C. Cir. 1999); and seee.g. .  In !heMailero/ddanf;r 16 

Ti.le-h‘errvorh. I n r  Applrculionfof Aulhorrr), IU 4cqurre a i d  Opemre Facilitiesfor Direct Service Between fhe U.S. 
and Govnna. Order on Review, 8 FCC Rcd 4776 (1993) (Gujnncr Order); Argenrina Order, I I FCC Rcd 18,014, 
Order on Rwiew. 14 FCC Rcd 8306 ( I  999); I n  die Malrei- o/ MCJ Communrcarrons Corporalion, Pelrlron Jor 
Waiver o/!i ie lniernarronal Setllenrenlr Policy IO Clionye /he Accountrng Rarefor Swirched Voice Service wrth 
India, Memorandum, Opinion and Order, DA 98-1060 (rel. lune 4, 1998) (India Order). 

“Whipsawing” often manifests itself in the form o f a  foreign carrier “picking off’ or isolating a U.S. carrier 37 

and placing that  carrier under substantial pressurc to agree to its unduly favorable demands. Once one U.S. carrier 
has conceded, other l!.S. carriers are pressured to accept the same agreement or risk sanctions or retaliation. The 
ISP attempts to creale a uniform bargaining positioii to counter this “divide-and-conquer approach.” See Jndrn 
Order, DA 98-1060 (finding that MCl’s proposed rates on the US.-India route demonstrated an abuse of monopoly 
power and ‘.whipsawing” by the dominant foreign canier i n  lndia, as ihe current proposed rates were higher than 
rates offered in a prior proposal from the foreign cai-rier) ai para. 3; Me,rico Ordel-. 13 FCC Rcd 24,998 at 25,002, 
para. 1) 

IR Sei, Kf’f?M 17 FCC Rcd 19,954 at 19,956-i1, para. 2 ;  ISP Reform Orrlei., 14 FCC Rcd 7963 at 7973, para. 
30 (noting the possibility olanricomperitive behavioi~ resuliing from several foreign carriers acting collectively in a 
inreign imarkei). 

i’> 
SCY flile~rico Ordi,~,  13 F(:C Rcd 24.998 a t  25.002. note 2 I 

8 



Federal  Communications Commission [)A 03-581 

through higher ~:alling prices "' T h e  ISP balances this asymmetry i n  bargaining power that occurs when 
competitive I ;.>;. carriers attempt to negoliare with a fo re ig~  carrier or carriers possessing markei power 
iii the t'nreikm mrket .  41  

1 1 .  &'e tind thal "whipsawinp" has occurred o n  fhc US.-Phil ippines route. PIAI)T is the 
dominant local exchange carrier in  flic Philippiiies. It provides l o c i  service, including the termination of 
I1.S -Philippine calls that originated in the Uniled Statrs ,  and i t  possesses sixty-seven percent of the 
laridlines in thc Philippines and coiitruls appimximately for tyf ive  percent of the wireless market in the 
Philippines. ' '  PLDT continues to hc c lasu i f ied under Commission rules a s  the dominant carrier on the 
Ll.S.-I'hilippine~; routc4'  PLDl has market power in thc market for local telecommunicalions service in 

thc Philippines. According to the Perilioiirrs. I'LDT did not attempt to demonstrate that its demand for 
an increase in LS.-international tcrrnination rates from AT&T of approximately fifty percent represents 
a n  increase in the cos1 of termination. and there is no evidence in  the record of this proceeding that i f  is 
cost-justified.'" When AT&T and Uur ldCom did not agree to the price increase, PLDT threatened to 
block their traffic. As the Commission has noted previously. "whipsawing" tends to exist during the 
negotiation stages prior to the filing 01 service agreements or rate modifications with the Commission. 
On February I .  2003. PLDT followetl t h r o q h  on its threat and commenced blocking AT&T's and 
WorldCom's circuits."' PLDT's actions arc d c s i p e d  to force the rate increase on U.S. carriers. Thus, 

45 

40 
.s'cc si,pro l l 0 t C  I 

Sec lnipii.mmrorio,i rind .Scope, o/ / / t i ,  i , j r /o i . i i i  Scirlrnicnrs Poiic.v /or fnra l le i  liilerria/ional 4 1  

ioinniunrculioii,s Roures. Repori and Ordei. CC' I h c k e t  No.  85-204, 51 Fed. Reg. 4136 (Feb. 7, 1986) at para. 2. 
Bccause the intent orlSP is to crcilir rl ui i i icd harsaining posirion among U.S. carriers in order IO prevent 
anucornpetitivc I i ann ,  we dismiss Globe's arguincnis that we arc unfairly positioning U.S. carriers in  their rate 
incgotiations or the arguments that w e  31e pcriiiiriing "re\erse whipsawing." See Globe Opporilion at 17-19; Globe 
Rrplv 21 5-8; 1,"rrrzon Reply af 6-8 

PLDT possesses approniniaicly iO.h':;, of t l ic  wireline services marker and 67% of the land lines in the 12 

Philippines. PLDT's niobilr aff i l iate. Sinari. pmsesrcs 45% of the wireless market in the Philippines. See Ex Par/e 
Letter from PLDT to Jackie Rulf; Iiiicrnaiional r3uicau (filed March 3. 2003) 

Sera The "List of Foreign relectininuinicari~~n~ Caniers thar  Are Presumed to Possess Market Power in  
I 3  

Foreign 'rrlecormnunications Markcis ."  15 availahlc on the Commission's website at w \ \ ~ . f c c  x w i h .  Scr 41 C.F.R. 
$6 4 3 ~ 5 1  notc :. 63 09(q. 

Srr.AT&TPcir l io~i at 3-4. [) rrlrioii of Mark Miller a i  3-4; Wor~ldCom Pelition a t  2. A-r&T further nnles 34 

that the prior $0 0 8  rate i t  had  negoiialed wiih Philippinc carriers i s  s l i l l  much higher than rates AT&T pays lor 
trrinndiion seivices for IJ.S.-bille? t r a l l i c  i n  [tir ianir rcglon with carriers in  Australia. Malaysia, Ncu Zealand and 
Singapore [liar arr under S0.03 per ~ ~ L ~ I I C ,  and tlic r a t r s  AT&T pays to carriers in Hong Kong, Japan. South Korea 
:in11 Tainaii that  under $0.04 pcrniinule. : IT&l7I l [p l I .a t  ];-I4 

S w  discussion. Crihlc ,I: I1 r rdc , i  I' 1. C'  I66 F.3d 1224. I227 ( D  C; Cir. 1999). 

d7&7'PcIil inii at 7: W i w / , / ( ' f i h  P v i r i i m ~  a t  .;. A s  inotcd ii,pi~ii para. 3. \VorldCom has rcacheci a11 ~nterlm A,, 

agicernrni wit11 P1LD-r. atid PLI1.I l ids c~.rlicd hlockiiig WorldCom circuits 

9 
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1'1 I) I \ ' i ~ t i o n i  anioiint to "whipsauiny" ot AT&1 and WorldCom. i n  iolation of the Commission's  
IS P 

1 2 .  The  record also suggests that tlie liw other Philippine carriers named in theAT61T 
Peri/ion h a v e  engaged i n  concerted action. alon? w i t h  I'LD7, to "whipsaw" U S .  carriers into the same  
rate increase." Each of' these carriers demanded identical increased rates for terminating international 
calls destined for thc Philippinrs to bc effective on the same day,  February 1 ,  2003,  as PLDT 
drmanded.49 
interconnection agreements pursuant t o  which they all agreed to increase their termination rates on  
international 
began blocking all or a substantial part of the i r  circuits with AT&T or WorldCom. W e  dismiss Globe ' s  
contention that i t  has not engaged in "whipsawing" because i t  is only blocking its direct traffic from 
AT&'I that ultimately goes off of  Globe's  network to PLDT's network in order to avoid domestic 
payments among the Philippine carriers as part o f  their agreement to raise international termination 
rates." As noted above, PLDT is the dominant carrier in the Philippines; therefore, it is likely that il 
malority of'traffic coming into the Philippines nil1 iiltimately he destined for PLDT ' s  network. T h e  fact 
that (;lobe is only partially blocking circuits with a 1J.S. carrier does not erase the fact that Globe is 
rctaliating against ATgiT for refusing to accede to a rate increase and is engaged in "whipsawing."" 

In addition, the record shows that at  least three of these five carriers entered into 

On or shortly after February I ,  2003. all six Philippine carriers, including PLDT. 

13. The Commission has aggressively enforced the ISP to prevent h a m  to  the public 
interest. such as unilateral rate increases that ultiniately harm U S .  consumers. and it has  worked to 

PLDT attempts to justify its rate increasc by compldining that 11s rates liave dropped by two-thirds in the 
l a s i  four years, which "den[ies] it important revenues needed to improve telecommunications infrastructure in the 
Philippines " I t  stares that this has occurred because A.I&T and WorldCom have nisused their market share and 
"bypassed" PLDT's facilities as a means of"pressuring" PLDT to lower its termination rates. Given the number of 
U S .  carriers tha t  compete in providing senice oii tlir Li S.-Philippincs rouie and their respective shares of U.S ~ 

hilled traffic on the route, PLDT's allegations that AT&T end WorldCom possess individual market power lacks 
crsdihility Moreover, to the exteni thai  Ihr actions ofrlie U S .  carriers drovr settlement rates dom, this  reflects 
nothins mole than market forces a t  work 
consumer wclfarr in  the Philippines and in rhc I!.S., io  prmut PLDT to force up settlement rates by "whipsawing" 
I! S caners ,  cither alone or by acting in concrrl u i t h  other Philippine carriers. The fact that the increased rates 
demanded by PLDT and the other carriers do not overshoot the benchmark does not change the fact that the rate 
increase results from the exercise of market  power lhrougli "whipsawlng." 

4- 

It would be flatly contrary io  rhe ISP, and i t  would he detrimental to 

'These carriers are Bayan I el. Digitel. (ilobt.. Smart, and Subic Telccom 

~ 7 & I ' P t , r i z ~ i  a t  4 ;  Woi./diCwri Prrriioii a t  1-2. 

S r r  Glohe Telecom, lnc.. SEC Form 6-K filing. (January 29, 2003) at IS 

W e  note t h a  11 appears from thc agiwement contained in Globe's SEC riling that the ternnation rate for 

4 s  

40 

ji, 

X I  

imctered calls tcnninatiiig on local wirelinc tierwoi~ks in the Philippines is nil approximate $0.046. See Globe 
I rlccoiii. Inc.. St(J Fiiriii 6-K liliiip. (January 29. 200;) a i  18. 

.. 
,Ye<. G/f)/K, oppo,\illl,ti a t  7 - i  
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tt-basrd termination rates through its accounting rate policies, such as International 
' I t  certain settlement rate criteria arc met on a U.S.-international route where the forcign 

entl i s  a W ' K )  Meinher. the Commission wi l l  p e m i t  L.S. carriers to engage in more flexible ISK 
arrangements. Thc  Cornmission has previously approved the U.S.-Philippines route for the provision of 
IS11. The C'ommissinn's ISR policy. along with other accounting rate policies such us  our benchmarks 
pnlicy, arc inteiidcd to promote more cost-based accounting rates." T h e  Commission has determined 
that inflated accounting rates are contrary to the puhlic interest and lead to higher consumer calling 
price%. deter service innovations, and negatively affect the development of competition in global 
markets. ISK, or the provision of switched services over resold or facilities-based private lines that 
ccinnect to the puhlic switched network at either end-point. permits US.  carriers with Ihe appropriate 
Section 2 14 aulhorization to engage in more commercially-oriented agreements that do not strictly adhere 
to the restrictions o f  the ISP on routes where the risks of competitive harm from such deviation are 
dccmed low by demonstration of morc cost-based settlement rates o r  equivalent opponunit ies in the 
f o r e i p  market to provide private line service.'" As a result, ISR rates generally are below the applicable 
heiichmark ratcs for I1.S.-international routes." Nevertheless, the Commission has always retained the 
ISP. and its safeguard against 'khipsawing," along with the "No Special Concessions" d e ,  on routes 
approved for the provision of ISK.'* As the approval of  ISR for a U.S.-international route is meant to 

55  

,1 
See 5iipru note 37 

See NPRhl. 17 FCC Kcd 19,954 at 19,960-64, paras. 7-13. An accounting rate is the price aU.S. facilities- ?il 

based carrier neg,otintes a'irh a foreign carrier for handline one rmnutc of international telephone service. Each 
carr~cr's ponion of the accounting rate i s  referred to as the "settlement rare" that represents a temunating access 
ctiargc. We note that multilateral organizations, such as the lntemational Telecommunication Union, have also 
ciicoirraged the promotion of more cost-based rates. S w  1TL'-T Recoinmendation D 140. 

~. 
For background on Commission decisions. s w  gcncrnl/).. N P R M .  17 FCC Rcd 19,954 

Thc Commission approves L1 S.-international routes for the provision of ISR where rither et least 50% of 

> 1  

i(. 

Ihe L S.-billed traffic on WTO Member routes is bcing settled ar or below the relevant benchmark rate, or the route 
p ~ s s e b  an "equivalcncv" analysis IT the foreign point is a non-WTO Member. both criteria are required. The 
"cquivalency " analysi, requires. among other things, that the foreign carrier in the destination point provide L1.S. 
carriers wirli reasonable and nondiscrinunatory charges and t e r n  and that  competitive safeguards are in place to 
p1otcci against anticompetitive or discrirninarory practices. If  a U.S. carrier possesses a Section 214 authorization to 
provide ISR g l o l ~ l l y .  i t  may do so only on Cornmjssion-approved routes. Currently, more than 70 of the 
approximate 201 I:.S.-intemational routes are approved for ISR. See 47 C.F.R. $ 8  61.16, 63.18. 

The Comrmssion has stated rhai Tor 200 I .  60% of the toral setiled U.S -internatinnal minutes of traffic. were 1 ,  

settled below tht. benchmark rates. SCW iVPRh.1, 17 FCC Kcd 19,9S4 a t  19.973, para. 33. The Commission's 
bencharks  policy. in order to mnvc accounting rates toward costs, set specific rates with trans~tion deadlines over 
I\ hlch I1.S. camiers may not pay ioreign camcrs for remunation services. In the Matter- o/lnler.national Se!r/ement 
Ki i /c \ ,  IB Docket KO. 96-261. Report and Order. 12 FCC Rcd 19,806 (1997) (Benchmarks Order); Repoti and Order 
011 Reconsideration and Order Lilting Stay. 14 FCC Rcd 9256 (1999), afdf'rl~uh nom Cable & Mi~rdess P.L.C. 1'. 
F ' K  I66 F.3d 1224 (U.C. Cir. 1990). As  part of-ihe C o m s s i o n . s  continutnp cfforts to move settlement rates 
twvard more cori-hasrd lwe ls .  rhe Commissioii reccnrly srl forth l o r  comment in the NPRM u,hether the 
('ommission should re-cuaminr and revise its accounting rarc policies 

5 9  
The 1SI' rcmains nil routes appro\ed i o i ~  ISK priniai~ily 10 address anticompciitive concerns tliat may arise 

1 1  
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provide a niechanism to achieve the goal of more cost-based termination rates, i t  is not  intended to be a 
Commissioii finding that competition exists in the foreigr  market." Therefore, although the agreements 
on thc I.I.S.-Philtpptnes route are not traditional accounting rate agreements, the ISP continues to apply to 
thc rouIc to address potential backsliding such as the exercise of market power to increase rates 
unilaterally. Accordingly, we reject Glohe 's  argument that ISR rates are not governed by the ISP." 

14. Similarly. we reject PLDT's assertion that the ISP does not currently apply to the US.- 
Philippines route because the r a m  proposed may meet the even more restrictive settlement rate criteria to 
remove the ISP entirely for the US.-Philippines route.'" The removal of the ISP f rom routes with  
dominant foreign carriers is not automatic.*' While a showing must be made with respect to the level of 
the srttlcment rate on a route in order to remove the ISP, the  Commission must still make an affirmative 
finding thatremoval of the ISP is in the public i n t e ~ e s t . " ~  Thus, the fact that the  Commission has not 

such as "one-way bypass" that may occur if foreign carriers close their markets to the provision of ISR but take 
adianrage of !hc pcrmissjbility ofprivate line resale into the I!nited States. Even when ISR is permined on a route. 
!he ISP's gencral prohibition against "whipsawing" and the requirements o f  the "No Special Concession" rule apply. 
. S w  /,I i l i c  ;Maire,. o/ lY98 Eienninl R e g u l u i o ~  Review ~~ Refilm o/ i l i r  lniei-nunonal Seftlemenrr Policy nnd 
Ivsociored Filing Requiwmenrr. IB Docket Nos. 98-148 and 95-22. C'C Docket No.  90-337 (Phase 11), Report and 
Order and Order on Reconsideration. 14 FCC Rcd 7963 (1999) (ISP Reform Ordrr )  at 7971, para. 22. 47 C.F.R. 6 
43.5 I~ In addition. the Comrmssion has set forth a different, more rigorous standard for removing the ISP from US.- 
iiitcmatiunal routes See 47 C.F.R. $ 43.5l(e)(3) and accompanying note. Even on routes where the Commission 
removrs the ISP, a modified (om of the "No Special Concessions" rule applies. See 47 C.F.R. $63.14 (c). 

Although the compliance with the senlement rate criteria for ISR approval may be an indication that there 
arc competitive pressures on a U S: international route from competing carriers on the foreign end, the availabiliry 
ofleasi-cosi routing methods such as ietile and re-origination. or bypass mechanism such as IP telephony, the 
Commission has retained the ISP on 1SR-approved ro~iies to address possible anticompetitive behavior or 
hacksliding that  may still occur. 

~ ' ,  

Glohc Oppoxi[ion a t  18. 

PLDT Oppoxifion a t  5-6.  In summary, as described hereiii. the logical progression of the Commission's ISP 
and 1SR policies is the following: Absent any C o m s s i o n  action, the ISP applies to a route. Upon approval by the 
C o m s s i o n .  based on a public interest finding that includes the fact thal  at least 50% of U.S.-billed traffic on a 
U.S.-M'TO route IS settled a t  or below benchmarks. a route becomes eligible for ISR arrangements, but the ISP 
coniinues Lo apply. See 47 C.F.R g 63.16, To have the ISP removed from a route, a U.S. carrier must demonstrate 
t h a t  at leas! 50%, ofthe traffic on a route with a foreign carrier possessing market power, regardless of whether the 
canier is from a WTO Member. is at least 25% below the relevant benchmark m e .  See 47 C.F.R. 
Rt,lorlri Order. 14 FCC Rcd 7963 

Ol, 

61 

43.5 I ;  ISP 

The Conmission retains its discretion whether to remove or to re-impose the ISP on a route in order to 01 

consider if theie i b  evidence of anticompetitive behavior or other liarm to the public interest. See ISP Re/orm Order. 
I 4  I'CC' Rcd 7063 at 7973. para. 30. 

(.i 
The ('<~mrmssion found that competitive pressure that constrains anticompetitive behavior may be occurrinr 

111 maikets ~ 1 1 1  doniinarit roreigii carriers if the senlemrnt rate on a roiite is a t  least 25% below the relevant 
heiiclmarL. lSI'R?frlrt?! c)rilcr. 14 FCC Rcd 796.; at 7982. para 52 .  Canirrs niust petition the C o m s s i o n  to have 
the ISP rzrnoLrd tr~om a route will1 a dominant carrier and recrirr affirmative approval. The Conuriissiori keeps a 
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issued a dcclaraLon. ruling to remove the ISP from the 1I.S:Philippines route is not "irrelevant." as PLDT 
states. 
rrscrwd thc rtghl to take remedial action ifnecessary where "a foreign carrier that otherwise would 
appear io lack rnarket power might possess some ability unilaterally to set rates for terminating U.S. 
traffic due  to government policies or collusive behavior in the foreign market."" 

, I 4  
Moreover, even on routes w#here the (:ommission has removed the ISP, the Commission has 

15. In the petitions before the Commission,  the Bureau finds that AT&T and WorldCom 
have demonstrated "whipsawing" by  the Philippine carriers.66 AT&T and WorldCom have suffered 
substantial pressure. including selective retaliation to their networks. to accept the unilateral rate 
increases demanded by the dominant carrier in the Philippincs. PLDT, and the other Philippine carriers 
that havc likewise engaged in 
justifiablc basis for these demanded rate increases, and have suffered the inlentional loss of their circuits 
in thr coiirse o l  their negotiations with Philippine carriers." As AT&T notes, AT&T does  have 
underlyine operating agreements with PLD? and Globe; therefore, i f  appears that there are legal 
cnntracts requirins continued provision of service pending negotiation of new rate annexes. 
Furrhermore. the argument made that International comity compels  us to permit "whipsawing" of 1J.S.- 

U S .  carriers have not presented the Commission with a 

b9 

list 01 router troni which i t  has lifted the ISP on the Conuiussioii'h website at  >:r\rv Icc.k!ov.'ib. To date, the 
Commission has removed the ISP from only 15 routes. See 41 C.F.R. S. 43.51 

P'LIIT C ~ p u s i i f o i i  at 6. note 14 

ISf  Re(oiiii ( l i ~ d i ~ r .  14 FCC: Kcd 7963 a t  7973. para. 30. 

SL'P I v r l r i r  O,.de,., D A  98-1060 (finding that MCl's proposed rates on the US.-India route demonstrated an 
abuse of moiiopoly po\\er and "whipsawing" by the dominant foreign carrier in India, as the current proposed rates 
were liiphci~ than rates offered in a prmi proposal from the foreign carrier); Argenlino Order, 1 I FCC Rcd 18,014 at 
18.014. para .  2 ("This unprecedented discrinunatory and retaliatory behavior constitutes classic whipsawing and 
violatei  o u r  Init.i~iiatioiial Setilemeiits Policy") 

h l  

i, i 

il6 

0 :  Srr sirpm note 37 

Wc do not measure PLDT's compliance with the Philippine regulator's February 7, 2003 Memorandum (8 

Order: however. 11 reasonably appears that the express language of the order refutes PLDT's contention that because 
of ihe acknov.ledgnieiit about ongoing negotiations, there was no! also a continuing mandate on publlc service 
pio~idrrs to niamtaiii circuits open . k . < u p ~ , ' a  para. 4 ;  PLDTOpposfrion at 10-12. We note that on February 26, 
2003. ihe Pltilippine reyulator contacted the FCC and indicated that tennmation of service is anticipated if there is no 
apreernrnt lor ~ I v i c e  .See E.%- Par-it, Email horn Patricia Paoletta. counsel for Globe, to the International Rureau, 
FCC (February 26. 5003) containing Lettei~ front the Republic o/fhe Philippines. Narional Telecommunicaliuns 
Cm,wi$,,on to tlie Commissioners, FCC (February 26, 2003) 

6')  U S. carriers typically negotiate rate agreements that act as rider contracts upon [he underlying operating or 
s e r i i c e  agreement. Despite ihc fact t h a t  a retc agreement in a separate annex expireq, the underlying operating 
afrecnient reindins durinp ihe negotiation. A T d T R i ~ p l i '  a t  6-7 PLLIT argues that the lack of an effective ternnation 
rate agrccmcnt with .A ' l '&T and WnrldCont permitted it. under the Philippine regu1ator.s February 7. 2003 
Meinorandurn Order. to discontinuc sciviccs. Seta PLDT Oppos!liori at  I I 
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- 8 ,  iiitemational carriers is unfounded. 
our entorcement o f t h e  ISP. Moreover. the fact that the Bureau enforcement o f  Cornmission policies and 

Lvc note that we are not regulating the rates offered consumers in the Philippine market o r  conducting 
cost studies of domestic rates in  thc Philippines. Such oLersight is properly a matter o fdomes t ic  
regulation within thc responsibility of the Philippine national regulator. However, the Commission has  
the authority and responsibility to ovcrsee and regulate rates authorized U.S. carriers agree to pay foreign 
c a m e r s  to the extent those rates affect U.S. competition and consumers. despite the indirect effect on a 
foreign market.? Furthermore. the Bureau has not previously approved settlement rate Increases 
proposed by [J.S. carriers on US.-international routes. A U . S .  carrier must make  a strong showing that a 
proposed ratc increahe would be in the public interest.73 

l~here  is no conflict of  foreign legal o r  regulatory prohibitions in 

regulations may have extraterritorial consequences does not bar our action to protect the publtc interest. - 1  

-- 

16. Moreover,  we reject PLDT's arguments that the proposed rate increases arc necessarily 
in compliance with Section 201 of the Chnmunicat ions Act because they result in rates below the 
applicahle benchmark settlement rate for the U.S.-Philippines route of $0.19 per minute." l h e  
Commission has repeatcdly stated that the benchmark rates are " sti l l  considerably above cost-based 
rates." au they werc hased upon publicly-availablc tbrcign retail rate i n f ~ r m a t i o n . ' ~  'The Commission 
adopted the benchmark rates and other accounting rate policies in an effort to move inflated international 
settlement rates toward cost-based levels. Thus,  the Commission expects that in a fully competitive 

T l ,  
S m ,  (;/oh<, Rep / ) '  at 8- IO: I,?wi3011 Rcp/j. at 2 

.Sec Crihle & W ' I ~ - ~ / ~ . K S ,  P LLC. ,  166 F.3d 1224 (D.C C:ir. 1999). We also note that the Commission is 
currently considering elimnarion ofthc callback policies tha t  Globe cites. See Enforcemenl o/O/her. Narioni 
Prohrhirrons A g u w  i llrc l.'ncomplrred Coli S~gniilrrrg C~~nJigurirr~on ( I /  Inlernol~onal Call-Back Setvice, IB Docket 
No. 02-18, RM-9249. Notice of Proposed Rule Making. 17 FCC Rcd 2794 (2002). 

- 1  

7 .  

See ( i i h I c &  lViw/e.n P / .  C ,  IOf, F.3d 1224 (U.C. Cir. 1999) 

W e  notc t l i a l  in  the L(enc1Tmurk.c Order., m'ith rcspecr to rates exceeding tlir benchmark rates, the 
Commission did state rhat an interested party could petition the Commission to reconsider the applicable benchmark 
rate with which U S .  carriers must comply ifthe rate does not permit recovery oftotal service long run incremental 
costs incurred io receivc. transmit and terminale intemarional service. Benchmarks Order, I2 FCC Rcd 19,806 a t  
19.842-43, p i a .  74. Sce i i i ~ o  India Order. DA 98-1060 (finding !hat MCl's proposed rates on thr lJ.S.-India route 
demonstrated a n  abuse o f  monopoly power and "whipsawing" by the domnant foreign carrier in India, as the current 
proposed rates were higher than rates offered in B prior proposal from the foreign carrier). 

7 3  

Scr PLDTOpposliron a i  4 .  The Communications Act of 1934.47 U.S.C. gt; I 5 1  el seq. The :, 
Trlrcommunicationi Act  of 1996. aniends the Communications Act of 1934. Hereinafter, all citations to the 
C'omrnunicatlons .Act wi l l  be to the ielevant section of the United States Code unless othelwlse noied. The 
(:ommunicaiions Aci ot 1934. as amended, will hc refen~ed to hereiii as the "Communications Act'' or the "Act." 47 
1i.s c. \\ 201 

<NPRhl 17 tC('Rcd 19,954 a t  19.977-78. para. 44: Urrrc1nnnrk.s O,.de,,. I 2  FCCRcd lr),806 a t  19,X55-56. 
para 102.  
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inarket, U.S.  carriers will negotiate ia tc i  below the benchmark rates.'b The Commission 's  bcnchmarks 
policy in no way supcrsedes thc Corniiiission's continumg policy against anticompetitive "whipsawing," 
nor does i t  diminish the C'omrnission'~ responsibility to protect the public interest from resulting, unjust 
and tinrrasonahle rates.-? Thcrclnre.  while wc  respect the proper jurisdiction o f t h e  Philippine regulator. 
we do  not agrcr  that the internati(lniiI lerminatton rates Philippine camers  are unilaterally ~mposing arc 
nccessarily "fair and reasonable" s imply  because they arc below the applicable benchmark rate." 

17. I h e  letters from t'l,l)l' to ATcYil and WorldCom indicate that PLDT and the other 
Phiiippine carriers have used their control over ierrninating traffic in the Philippine market to attemp! to 
extract financial concessions trom Kl'&l and WorldCom.'" The facts show that PLDT and  the other 
Philippine camrers have protected other I1.S. carriers that have agreed to the demanded rate increases 
from the risk ofretaliation, and thc lacts indicate that they are raking this action in a collective and 
uniform manner.hri The numbri.  oIca iT i r rs  prcsent in the Philippine market does not  preclude the 
possibility of anticompetitive harm." 'I'lie Bureau has been encouraged that rates on the U.S.-Philippines 

Sre Henchmui~k.v Oi.rlc,.. I? F(.C' I k d  19. 806 a t  19.862-63, Iiara. 115. 

Ser l,idiii, DA 98-1060: ..!,,yr~i!i~iii 0 i . r i c r .  I I FCC Rcd 18,014. Order on Review, 14 FCC Rcd 8306 

:h 

~I 

( 1099); Pen,  O d e r ,  14 FCC Rcd 83 I8 ,SLY o / b o  Aoi.onuii!icu/ Hurlio I '  FCC, 642 F.2d I22 I (D.C. Cir. 1980). cerl 

denied. 451 I!.S. 920 (1981). 

78  See t;r Pu(il.i~ Email from Patricia Paoleria. cowisel for Globe. io ihe International Burcau, FCC (February 
2b. 3003) containing Letter from thc Kcyi i ih l ,< ,  "/ i i ir  Plii/ippine.\, ,hiolionu/ T e l e c ~ m i n u n i c a ~ i ~ n ~  Commissioii io the 
Commissioners. FCC (February 2f1. 2 O W  

See. e ~ g ,  ATdT Peririoii .4tiaclimcnl A io Declaration of Mark Miller; WorldCorn Prlilron, Anachment I -  79 

3 ;  PLDT 0ppo.sirron. Exhibit 1-8 SL'C sirpio note 9 

For example, Globe's filins wil i  the 1.iS Securities and Exchange C o m s s i o n  funher demonstrates an k(l 

express contract and un i ty  otpurpiise oil thc pan oSCilobe. PLIYI. Smart, and other Philippine carriers tu raise 
iernunalion rates for internatioiial sei\ices. Sei. Globe Teleconi. Inc.. SEC Form 6-K filing, (January 29, 2003) ai 
18 However. wt: now that  rhe Commission'\ auihority extends tn the Commission policies and authority granted by 
Congress. The Commission is nor enipnLwrcd io makc finding5 or bring actions under the Sherman Antirmst Act, 26 
Stat. 209 ( I  890). codified as ameiidcd. I i I! S.C.. \'F 1-7. We also take note that Al'&l"s and WorldCom's petitions 
providc evidence tha r1 I .S  carriers ilia! accepied thc rate increabe may have also received the benefit of volume 
discounts unavaiiable to AT&T ani1 WorldCom SL,.rATKTPeiirion a t  8. Attachment B to Declaration ofMark 
Miller; !VorldCom Perition ai 7. Such a heiicfii would present a potential violation of the "No Special Concessions" 
rule in Section 6:1.14 ntrhe Commisrion., n i les.  Sc'c 47 C.F.R. 5 03.14. I n  light of the finding of "uhipsawing" on 
the U.S.-Philippines roure and the rcmcdy unifoinnly applicable io all [.i.S. carriers, we do not, a t  rhls time. make a 
specific finding as io whethei ail) spccilic 1~1.5. carriers have violated this provision by agreeing to a special 
coiicevsion 

i i  We reject the assertions tliat hccaust. tlierc are multiple carriers that  there is no abuse of market power. The 
s ix  caiTiers ensa:led in demanding i i i i i iomi pince increases and retaliaiion and subject to the A 1 ~ 8 ; I  petition, possess 
significant cniihd over tenninatinii C~ciliiics i i i  ihe Philippiiies. blorcover, PI.l)T, alone as the domnani carrier. 
PosSelSea siibsrariiial conti~ol o \c r  boil1 l l i c  u i i c l i i i c  and v.ircIcs,\ markets in the phillppjnes, regardless , g t l l e  ma rke t  
shale olthe oihei car r ie i~s  a l s o  cngagccl in i h  detlOnb slrp'(l paras. 2, I 1, 
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route have moved doivnward over 3 number of years: however. the potential for anticompetitive behavior 
i s  always prcsent and backsliding from achieving more competltive LIS.-international markets and cost- 
based rates can  occur.'' As a result of the abuse ofmarket power by !he Philippine carriers. AT&I' 
sulfers an unfair compelitive disadbantage in the US.-Philippines market vis-a-vis U S  carriers that are 
iiot currently suffering retalialiun.': 'I'hc Philippine carriers' actions now put  U.S. consumers  a t  risk of 
incurring highei calling prices and experiencing poor service quality on  the U.S.-Philippines route.@ 
These actions e f r e c t i \ ~ l y  dislort any competitive niarkci forces on the US.-Philippines route and deprive 
consumers ot'the benefit of the more markct-based termination rates previously negotiated by U.S. 
carriers. The Commission's ISP IS designed IO prevent this discriminatory harm, and we now act to 
enrorce it." 

B. Suspension of Payments 

18. In lighl of the our finding above that the Philippine carriers a re  engaging in 
"whipsawing." w e  find [hat Bureau action on the IJ.S.-Philippines route is necessary in order to protecl 
lhc public interest. '' The  disruption orservices  is harmful to U.S. consumers because i t  results in 

We note that  in 1997. the Bureau found that PLDT had engaged in discrimmatory conduct in violation of X I  

the ISP against I>'.S. carrier5 on the I J  S -Philippines route. lri rhc, ,blurier oiAT&TCorp,  MCI Telecommunicalrons 

Lbiie .Service w r h  Lhrrous Couiilrit,s. Memorandum Opinion. Order and Authorization. DA 97-1952 (rcl. Sept 10. 
C ' O I p  . Pf'flti~JllV Ibi '  WOilX'!' 01 /hi, / l l l ~ l ~ n i ~ l i l J ! l f i f  . % l l / ~ f l i ~ ~ l l l . \  /JO/IC;l' 10 ~ / i U i i p  //le Accounting Rote/oi- SWilC/ i l?d  

1907) 

k '  The selective retaliation against IT S. carriers may resulr in  the immediate loss of large business customers 
or orhrr customers sensitive to price and quality chanses, as there customers rrtjgrate i o  other U S .  c a ~ ~ i e r s  with 
acr ive networks. This discrirmnatory harm is further exacerbated by the fact that some US. carriers, such as AT&T. 
h a w  apparently suffered more widcspread loss ofcircuirs than other U S carriers, such as WorldCom, despite iheir 
sirmlar refusals to a g e e  io the demanded increases. See A 1 6 7  Peiriioir at 15; WurldCum Petition at 4-5. 

n-I Infrirmation from resale "spot market" operator, .4rbinet thexchange. demonstrates that the available "spot 
market." or ref i le rate, to terminate US  haft-ic i n  the Philippines rose during the time period from January 10, 2001 
to February 5. 2003, a k r  circuits wcre lost on February I ,  2003. Specifically. the average rate for temunating a 
mnute of traffic in f l ie Philippines mas listed as approximately 8 4 cents on average on January 10. 2003. The bid 
pricc for service a t  thc 42% ASR or answcr seizurc ratio. or mzasure of call completion quality, to remunale in the 
Philippines rose to approximately 12 7 cents on February 5 ,  2003. See Suhmhsion from Chi K. Eng. General 
Counsel. Arbinet thexchange, io the Secretary. FCC (filed February 2 I ,  2003). We note that PLDT has submitted 
inf<irmation about "spot market" rates available on February 26, 2003 for fixed line ternnation in the Philippines 
that ranse froin approximately 10 7 cents IO I 9  cents per minute. This still represents a significant increase from the 
previously a w i l a b l r  8.4 cent rate available on January IO. 2003. Erpirrre Letter from PLDT (filed February 27, 
2003) Ei~po,.k lcrrcr from ATRT io Donald Abekoii. Chief, lntemarional Bureau (tiled March 3, 2003). 

A '  See l o  lhc tblntrcr ol A T&T Corp . Pwpo,ved E~r/m.iion o/ Accuunriog Rote Agreement/or S ~ v ~ r ~ l i e d  Vorr.r 
ScrL'lCc ~ i l h  A l ~ g l w r m ~ i  i 'e  A p p l r c a r ~ o i ~ / ~ ~ ~  R e i w w .  Order on Review, 14 FCC Rcd 8306 (1999) a t  831 1.1 2. paras, 
12-13, .Si'i,/il.\[i47('.T.K $0.1 I I .no ie topara . (a ) ( l )  

.,, 
Sc1. A J ~ C ? I ~ ~ I I I I I  01.d~z1.. I I F( ' C  Kcd I R,O 14. Order on Revleu, I4 FCC Kcd 8306 (I 999); Perir (I,.de,., I 4  

,%L' o1Vr ~ ~ l ' r ~ J n l i l l l i ~ ~ i /  Roilio L. FCC. 6-12 r.2d 1 2 2  1 ([).[, Clr ]98()), cerl (/e,iie,/. 45  I 11,s~ 920 ' ( '  l * C d  8: I fi 
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inlerior quality of service and. eventually, inflated calling priccs as a result of greater costs U.S. carriers 
incu r  either by paying the deinanded increased rates or by refiling their blocked traffic at higher r a t s 8 ’  
This action is also nrcessar). because an ISR-approved route cannot afford the benefits to consumers of 
more cost-based rates if. as is  the case here, foreign carriers act to distort otherwise market-based 
negotiations for termination rates. We take prompt action because the Philippine carriers have chosen to  
disrupt services rather than to continue negotiations with AT&T. Therefore, we order all U.S. carriers 
providing direct facilities-based service on the US.-Philippines route to suspend all payments for 
termination services t o  PLDT. Globe, BayanTel. Digitel, Smart. and Subic Telecom, effective 
immediately. ‘This suspension of  payments will remain in effect until all affected circuits of  U.S. carriers 
are n o  longer blocked, and ser\’ice i s  fully r e s t o r d R X  W e  require AT&T to notify the Bureau 
immediately when scrvice is fully restored. The  Burcau will issue a public notice upon resolution of the 
situation that will lifi the suspension that we now impose. 

C. Removal  f r o m  ISR- Approved  List 

19. A s  w e  explained above, the purpose of ISR is to promote more cost-based rates to the 
benefit o fU.S.  consumers and competition. Anticompetitive behavior such as “whipsawing,” in violation 
ol’ the ISP, undermines this purpose. Therefore. as we determine that “whipsawing” has occurred on the 
IJ.S.-Philippines route, we remove the Philippines from the Bureau‘s list of U.S.-international routes 
approved for the provision of ISR.”’ W e  will reinstate the Philippines to the list sixty days after the last 
1st‘-compliant accounting rate agreement between U.S. and the Philippine carriers has been granted, 
barring any further evidence of anticompetitive behavior.’”’ The Bureau wdl issue a public notice 
announcing such action. Once the Bureau lifts the suspension of payments on the U.S.-Philippines route, 
U.S. carriers shall make payments for traffic settled only pursuant to the ISP for the time period effective 
from February I ,  2003, when the Philippine carriers began engaging in the “whipsawing” 0 f U . S .  
carriers, until the date the Bureau returns the Philippines to the ISR-approved list.91 

(1981). Cabled: Ib’i,.e/es,r P.L C .  166F 3d 1224(D.C. Cir. 1999) 

X: .See w p w  note 84 

Upoii resumptioii of paymenis, we expect US. carriers IO comply with their legal. contractual obligations S Y  

rcsprciing semicifs rendered prior to February I, 2001. Sei. G / ( h  Opposilion 7-8. 

Sec 47  C‘.F.K. 6 62.16 The C o r n s s t o n ’ s  list is ava~lable fromrhe International Bureau’s World Wide 81 

Web site at  h l t ~ ~ ~ : u ~ ~ \ I c ~ . ~ ~ \  , ih.  

Pursua t i ~  io Section 64 100I(g) of the Commission’s rules, accounting rate modifications are subject to a Vi1 

Z I - day pleading cycle. Modifications are deemed granted on the 2Znd day without a n y  formal staff action provided 
tha t  there l i n e  been no objections and the Rureau has nor acted io suspend the modification. 47 C.F.R. 5 
6.1 IOOl(g). 

,,I 
Sec PFI.II  O d c ~ . .  14 FCC Rcd 83 I 8  S C L , ~ / T O  W ~ / / i o m  Voiurai Gus Cr, v .  FLIRC, 3 F.3d 1.544 @.C Clr. 

1943) 
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D. Enforcement ot’ISP Requirements 

20. The restrictions of the ISP. as explained above. arc designed to address  the 
”\\ hip ,yan ing” 01 11.S. carriers occurring on the 1 IS.-Philippines route. We, therefore, enforce the 
restriclions of-the ISP on all 1~I.S. facilitics-based carricrs serving the LJ.S.-Philippines route in order to 
ensurc nondiscrimination among U.S. carriers and the filing of accounting rates a t  the  Commission to 
mimitor compliance with the ISP.”’ US. carriers must n o w  comply with the specific requirements of the 
ISP to divide the accounting rate evenly with Philippine carriers, to negotiate proportionate return of 
traffic. and to ensure nondiscrimination among I1.S. carriers. in addition to the general requirements of 
complying with  thr “No Special Conccssions“ ru le  and the Commission’s public accounting rate 
modil’ication and contract filing requirements. Accordingly. all U.S.  facilities-based carriers authorized 
to provide cer\’ice to the Philippines must negotiate n m  agreements for the termination of services in 
strict compliancc w i l h  the ISP. Such agreements must he effective from February 1, 2003. We enforce 
thc ISP from thc date on which Philippine carriers began retaliation against select U.S.  carriers - 
February 1 ,  2003.  We do so in order to address the discriminatory or exclusive nature of  rates and terms 
offered by Philippine camers  to U.S. carriers and to provide for transparency a m o n g  U.S. carriers. The  
mforcement of the ISP will assist the Bureau in monitoring the potential of “price squeeze’’ b e h a ~ i o r . ~ ’  
ln addition. we note that requiring payments under the ISP to apply from February I ,  2003 will permit 
payment tor any sewices rendered during the period of suspension once the suspension is lifted. Upon 
the filing o fu  symmetrical settlement rate in compliance with the ISP, w e  will evaluate the 
reasonableness of the rate modification to ensure that U.S. consumers are not adversely affected. If we 
find that anticompetitive behavior continues despite our enforcement o f  the 1SP’s requirements, w e  will 
consider raking lurther action. 

? I .  Moreover. as n e  find that carriers other than PLDT have engaged in “whipsawing” 
behavior, we impose the requirements o f  the ISP on U.S. carriers in their negotiations with Globe, 
IhyanTel .  Digitel, Smart, and Subic Telecom.”‘ .As rxplained above, these carriers i n  conjunction with 

\Ve niiir that  ISK rates are not required to he publicly filed w i i h  the C o m s s i o n .  Contracts with dominant 
forcign caniers. such as operating agreements. subject to Section 43.5 I o f  the Commission’s mules are required to be 
tilcd rcgardless ol’whether a route is approved for ISR See 47 C.F.K. 9 43.51 

‘ I ?  

I n  rheir petitions. both AT&T and WorldCorn raise concenls ahoul potential price squeeze behavior on the 11, 

pari of  PI~DT’5 I: S. affiliate and request that the Commission cons~der taking action against PLDT U.S. Ltd. AT&T 
Pcirriun a t  15-16: WorI~lCoin Peririon a t  6-7. “Price squeezes” involve the ability of foreign carrier5 with market 
pouer to diitiirt I.! S. competition when such foreign carriers and their U.S. affiliates act together as an integrated 
firm. both as a competitor in the li.S. market and monopoly supplier o f  termnation sewices in the foreign market. 
This afliliatioii enables the foreign carrier’s U S .  affiliate to underprice other U.S. competitors on the route. as the 
payment for ternnation services rcpresenrs an internal corporate r ranskr  for the affiliate. hut represents a real cost 
io uiialtiliated 1J.S competitors. The Comnussioii‘s ISI’ and Section 214 dominant carrier safeguards are intended 
to keep such relationships between foreign carriers and their affiliated U.S. carriers at arm’s-length. We rlote that 
w e r a l  Philippiiie carriers have US.  affiliates or authorizations to providr U S.-international services, Including 
PLDT. Bdyan t s l .  (;lobe. and 1)igitel. 

‘ V i  The eiifoiicrnent o f  the ISP mi11 no1 apply to U.S. carrier ayremciits with any Philippine carriers not 
suhiect IO ( h i \  Order 
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, 
PLLI I~ possess contrul over a subsranrial majorit4 of the termination services in the Philippines. ‘)’ Their 
actinns ha \ c  resulted in harm lo the puhlic interest. As a result, U S .  carriers must comply with all o f  the 
rcquirernents of rhc ISP, including the “No Special Concessions” rule and filing requirements. with 
rcipcct to correspondent agreements with each of the Philippine carriers. 

E. Monitoring 

22 .  Additionally, we require that AT&T submit a status report to the Bureau within fifteen 
days of the rclease of this Order.” Should this situation remain unresolved and present continuing harm 
to the public intcrcst. we will consider further action. 

F. Conclusinn 

21. We find in  this Order that Philippine carriers have engaged in  the “whipsawing” of 
AT&T and WorldC;om to the h a m  of U.S. consumers. ‘fherefore, we order all U.S. carriers providing 
facilities-based services to suspend payment5 for teminat ion services to  the Philippine carriers pending 
restoration of circuits on the U.S.-Philippine route. Moreover. w e  find it necessary to remove the 
Philippines from the Commission‘s l i s t  of U S.-international routes approved for thc provision of ISR. 
W e  now enforce the restr~ctions o f t h e  ISP on the IJ.S.-Philippines route in order to address 
anticompetitive behavior through the requirement o f  nundiscrimination a m o n g  U.S. carriers and to permit 
the monitoring of U.S. carrier compliance with the ISP through the public filings of  accounting rates. In  
light o f t h e  Bureau’s tinal actions in this order. wt‘ deem AT&T’s request for interim relief moot. 

IV. O R D E R I N G  C L A U S E S  

24. Accordingly, IT 1s ORDERED that AT&T’s  Emergency Petition for a Settlements Stop 
Payrncnt Order and WorldCom’s Petition Toi. Protection irom “Whipsawing” on the U.S.-Philippines 
Route are HEREBY GRANTED; 

25. 17 IS FURTHER ORDERET) that the Opposition of Globe Telecom and the Philippine 
Long Distance Telephone Company’s Consolidated Opposition to AT&T and WorldCom Petilions are 
HEREBY DENIED: 

,* : 
. C r t ,  > i p x  para. 2 

M’c rcquert  rhai any  othcr aurhoiiz,cd I! S. carriers i h a t  niay have experirnced circuit loss on the US.-  ’)(, 

P l i i l i p~~ i i i c \  route ;iIso siibmii siich rcports. 
I9 
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26. IT IS FURTHER ORDERED that all facilities-based carriers subject to FCC jurisdictlon 
l ia~ing a corespondent agreement with the Philippines Long Distance .Telephone Company. Globe 
'l'clecom. Inc . Hayan Telecommunications Company. Diyitel Telecommunications Philippines, Inc., 
Smnn Communications. Inc.. and Subic Telecoin Tor direct tennat1on 0fU.S. traffic on the U.S.- 
Philippines routc SHALL SUSPEND all termination payments to the Philippines Long Distance 
Telephonc Company. Globe Telecom, Inc., Hayan Telecommunications Company, Digifel 
Telecommunications Philippines, Inc., Smart Chnmunications, Inc., and Subic Telecom for switched 
voice sewice effective upon relcase of this Order unti l  such time as the Commission issues a Public 
Notice ihaf AT&T's circuits on the II.S.-Philippines route are fully resfored; 

27.  1.1 IS FLJRTHEK ORDERED thar, upon ful l  resloration of circuits, U S .  carriers shall 
only mnkc payments that comply w i t h  the requirements o f  the Commission's International Settlements 
Policy. cffective for traffic teminated on the US.-Philippines route from February I ,  2003 in accordance 
wi th  the conclusions contained i n  paragaphr 18 through 21 ot'this Order; 

28 IT  IS FLJKTI IEK ORDERED that. the Philippines shall be removed from the 
Commission's list oCU.S.-international routes approved for the provision of lntemational Simple 
Resale:" 

29. IT IS FURTHEK ORDERED that, the International Settlements Policy shall apply to 
U.S. carriers in their agreements with Globe Telecom. Inc., Bayan Telecommunications Company, 
Digitcl ~Jelecominut~ications Philippines, Inc., Smart Communications, Inc., and Subic Telecom; 

30. IT IS FURTHER ORDERED that, sixty days from the grant of the last U.S. carrier 
accounting rate niodlfication submitted pursuant to Section 64.1001 of the Commission's rules, 47 C.F.R. 
64.1001, in conipliance with thc lnternational Settlements Policy, the Commission shall return the 

Philippines 10 the 1151 of LI S.-iniemational routes approved for the provision of International Simple 
Resale. baming evidence of further anticompetitive behavior, and from which effective date U.S. carriers 
may settle traffic pursuant to International Simple Resale arrangements: 

3 I .  IT IS FUR-THER ORDEREL) that, AT&T and WorldCom shall immediately inform the 
Commission when their circuits have been fully restored, and, otherwise, they shall file a report within I 5  
days ofreleasc of this Order explaining the status of their attempts to have their circuits on the US: 
Philippines rotitr fully restored: 

1 
I he Comiussion's lis1 o f  I !  S.-iiltcmaiioi~al ruutes approved tor the provision of International Simple 

Kcbale IS ; ivai lahlr  on rlic C:oinrmsslcm's website a t  "ISR-Approved Counmie." \%I\:\& Ici.gr,i Ih. 
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32. 1.~1- IS FURTHFK C)IU)ERED thal AT&l"s request for interim relief IS hereby MOO?': 

3 3 .  This Order is issued pursuant 10 Scctions II 2. 4(1)-0), 201-205,211, 214, 303(r). and 
309 ol ' the C'omiiiunicalions Act of-1934, as amended, 47 1J.S.C'. 151, 152, 154(i)-154(~). 201-205, 21 1, 
214. i03(r). 300, and Sections 0.51,  0.261,43.51, 63.14, 63.16, 64.1001 ofiheCommission's Rules, 47 
C .F .R .  $ 5  0.51 and 0.261,  and is effective upon release. 

FEDERAL CO~MUNICATIONS COMMISSION 

Donald Ahelson 
Chief 
International Bureau 
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